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IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM

PRESENT:- N. AKHTAR, AJS
Addl. Sessions Judge,
Sonitpur::Tezpur. 

Special (POCSO) Case No. 21 of 2019.

U/s. 506 of the IPC Read with Sec. 6 of POCSO Act, 2012.

State of Assam

-Vs- 

Arun Chandra Nath

FOR THE PROSECUTION :- Mr. S.K.Moitra, Ld. Special PP.

FOR THE DEFENCE :- Mr. F. Haque, Advocate.

EVIDENCE RECORDED ON :- 28.11.19, 03.01.20,29.02.20, 
13.03.20, 

02.03.21 and 20.03.2021.  

ARGUMENTS HEARD ON :- 03.02.2022.

JUDGMENT DELIVERED ON   :- 11.02.2022.

JUDGMENT

1. The  brief  case  of  the  prosecution  is  that  on  06.09.2019,  at

about  5-30  pm,  while  the  minor  daughter  of  the  informant

(Victim girl) aged about 7 years was playing on the road near

her house, the accused allured her to go to his house and then,

committed rape on her. The accused also threatened her not to

disclose  about  the incident  to  anybody.  Hence,  the  FIR  was

lodged.
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2. Based on the said FIR, a case being Thelamara PS Case No.

94/2019 U/Sec.  506 IPC read with Sec.  4 of  the POCSO Act,

2012  was  registered  and  after  completion  of  investigation,

chargesheet was submitted against the above-named accused

person.

3. On  appearance  of  the  accused  person,  copies  of  relevant

documents  were  furnished  to  him  in  compliance  of  the

provision of  Sec.207 CrPC. Having heard both the sides and

considered  the  materials  on  record,  formal  charges  were

framed against the accused person u/s 506 IPC read with Sec.

6  of  the  POCSO  Act,  2012  and  had  been  read  over  and

explained to the accused person to which he pleaded not guilty

and claimed to be tried. 

4. During  trial,  the  prosecution  has  examined  as  many  as  7

(Seven) witnesses. The accused person was examined U/s 313

CrPC. Defence has not adduced any evidence. At the end of

the trial,  the argument advanced by the learned counsel for

both the sides were heard at length. 

                               POINT FOR DETERMINATION

 Whether on the alleged day and time of the incident,

the accused criminally intimidated the victim girl that

she would be killed if she disclosed about the incident

to  anybody  and  thereby  committed  an  offence

punishable U/s 506 of the IPC?

 Whether on the same day and time of the incident,

the  accused  also  committed  penetrative  sexual

assault  on  the  victim girl  aged  about  7  years  and

thereby committed an offence U/s  6 of  the POCSO

Act, 2012?

DISCUSSIONS, DECISIONS AND REASON FOR DECISION
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5. I have heard the arguments advanced by learned counsel for

both the sides and also gone through the evidence on record

including the law relevant thereto.

6. The  learned  Spl.  PP  had  argued  that  in  this  case,  the

prosecution has adduced ample evidence to prove the guilt of

the  accused  and  the  case  is  squarely  proved.  It  is  further

submitted  that  the  evidence  of  the  victim  girl  is  clearly

indicative of the fact that the accused perpetrated the sexual

act on the victim girl in order to gratify his sexual lust and the

victim being the material witness, her evidence deserves to be

duly weighed. It is therefore, submitted that the accused needs

to be suitably punished in this case.

7. Per  contra,  the  learned  defence  counsel  had  vehemently

argued that the prosecution has completely failed in this case

to lead convincing evidence to prove the guilt of the accused.

It is further submitted that the evidence of the victim girl itself

suffers  from  serious  material  contradictions  which  are  duly

brought on record and proved by the defence and as such, no

implicit  reliance can be placed on her evidence. It  is further

submitted  that  the  evidence  of  the  victim  girl  itself  clearly

shows that she was tutored on multiple occasions and as such,

her evidence loses its  credibility  and therefore,  the accused

deserves to be acquitted from the charges. In support of his

submission,  the  learned  defence  counsel  has  relied  on  the

following decisions:

 Ajahar Ali Vs State of Assam, 2008 (3) GLT
55,

 Statae  of  Arunachal  Pradesh  Vs  Samail
Baiju, 2010 (4) GLT 95,

 Dinesh Debbarma Vs State of Tripura, 2013
(5) GLT 523 and,
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 Jhunu Das Vs State of Tripura, 2012 (4) GLT
179.

8. Before going further, it is worthwhile to indicate here that this

is a case with an allegation of commission of an offence U/s 5

of the POCSO Act which is punishable U/s 6 of the Act. It would

therefore, be pertinent to point out here that in the case of

BHUPEN KALITA VS STATE OF ASSAM,  reported in 2020

(3) GLT 403 it was observed that in a case under POCSO Act,

the prosecution is required to prove some foundational facts

not  beyond  reasonable  doubt  but  by  preponderance  of

probability and once the foundational facts are proved by the

prosecution,  the presumption U/s 29 of  the POCSO Act  gets

triggered and it then becomes the duty of the defence to rebut

the presumption so raised against him. It was also held that

the  defence  can  either  adduce  defence  evidence  or  can

discredit the prosecution witnesses by cross-examining them

or it can also otherwise bring materials on record to show that

the case of the prosecution is improbable. If the defence thus,

succeeds  in  probabilizing  the  plea  of  the  defence,  the

presumption U/s 29 of the Act stands rebutted. The relevant

observations are as follows:

“If  the  prosecution  is  successful  in

establishing the foundational  facts  and the

presumption is raised against the accused,

the accused can rebut the same either  by

discrediting  the  prosecution  witnesses

through  cross-examination  or  by  adducing

his  own evidence  to  demonstrate  that  the

prosecution case is improbable based on the

principle of preponderance of probability.”

9. Now, based on the facts and circumstances and the allegations

brought  in  this  case,  the  foundational  facts  which  the
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prosecution  would  be  required  to  prove  in  this  case  are  as

follows:

1) That the victim was a child below 12 years of age, and

2) That  the  accused penetrated his  penis  to  any extent,

into the vagina, mouth, urethra or anus of the child or

makes the child to do so with him, or he inserted any

object or any part of the body, not being the penis into

the  vagina,  mouth,  urethra  or  anus  of  the  child  or

manipulated any part of the body of the child in order to

cause penetration or applied his mouth to the vagina,

urethra or anus of the child  as defined in Sec. 3 of the

POCSO Act.

10.In order to prove the above foundational facts the prosecution

has examined as many as 7 (Seven) witnesses in this case. Let

me first of all, take up the point of age of the alleged victim

girl. PW1 being the father of the victim girl has deposed in his

evidence that his daughter was seven years of age at the time

of  the  alleged  incident.  PW2  being  a  neighbor  had  also

deposed that the age of the victim girl was 7/8 years at the

time of the alleged incident.  PW5 who is  the mother of  the

alleged victim girl has also stated that her daughter was aged

7 years at the time of the incident. Though PW6 who is the

investing officer has deposed that no document regarding the

age of the girl could be collected during investigation of this

case, but the fact remains that the parents who are the most

natural witnesses could clearly deposed about the age of their

daughter  and  the  same  was  also  not  challenged  by  the

defence at any point of time during the trial.  Thus, I am of

the  view that  the  age  of  the  victim  girl  stands  duly

proved by the prosecution.
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11.Coming to the second foundational fact, it would be seen that

prosecution has mainly relied on the evidence of the alleged

victim girl who was examined as PW3. But before going into

her  evidence,  let  me  have  a  quick  look  into  the  remaining

evidence on record.

12.There is no eye witness to the alleged incident which is clear

from the evidence on record. All the witnesses examined are

only reported witnesses. PW1 being the father of  the victim

has deposed that he got to know about the alleged incident

from his wife who had told him that while their daughter was

chasing the ducks, the accused called her to his house, applied

some oil like substance on her anus and committed rape on

her. PW1 then, lodged the FIR. PW2 being a neighbor reached

the PO hearing a chaos and then, the mother of the victim girl

told her that the accused had raped her daughter and she also

noticed the victim girl  crying in agony and pain.  PW4 being

another neighbor of the informant had deposed that he went to

the house of the informant along with other villagers and then,

the mother of the victim was shouting and telling the people

that the accused had done foul  act with her daughter.  PW5

being the mother of the victim girl had stated that after the

alleged occurrence, the daughter called her and told her that

she  has  developed  a  boil  in  her  anus.  PW5  then  partially

examined her private parts  and found that  it  was dirty  and

some mucus like substance was also seen. Her undergarment

was also stained with such mucus like substance. PW5 asked

her  daughter  what  had  happened  but  she  did  not  tell  her

anything. Two days after, the alleged victim girl voluntarily told

her mother that the accused called her into his house while

she  was  chasing  the  ducks  and  asked  her  to  sit.  He  then

brought  some  mustard  oil  and  asked  her  to  lie  down.  The

accused  then,  applied  mustard  oil  on  her  anus  and  then
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inserted his penis into her anus.  She felt  pain.  The accused

then, told her that he would give her Rs.10/- and asked her not

to divulge the incident to anybody. PW5 then, informed about

the said incident to her husband. 

13.Though  PW5  had  seen  some  mucus  like  substance  on  the

private part of the victim girl but she did not hand over the

panty or any other wearing apparel to the investigating officer

and  so,  the  investigating  officer  could  not  seize  any  such

cloths. It is not comprehensible as to why PW5 did not consider

it necessary to hand over the cloths of the victim girl to the

investigating police officer which might have given some more

clues on serological examination. But the fact remains that it

was not done. 

14.PW6 being  the  investigating  officer  was  entrusted  with  the

investigation  of  this  case  and  he  duly  conducted  the

investigation of the case. He got the statement of the victim

girl recorded U/s 164 CrPC and also recorded the statements of

other  witnesses.  He  also  prepared  a  sketch  map of  the  PO

which is Ext-3. PW7 being the medical officer had examined

the victim girl on 9.9.2019 at Kanaklata Civil Hospital. Consent

of examination was taken from the mother of the victim girl.

During examination, no mark of injury was found on her body.

She  had  finally  opined  that  no  sign  of  sexual

intercourse was found and no injury was also found on

the  body. Inflammation  and  tenderness  of  the  vaginal

introitus was however found at the time of examination. In her

cross-examination, PW7 had stated that the literal meaning of

“gait” is style or manner of walking. If any injury is caused to

the private part of a woman, it may cause difficulty in walking

and thus, the “gait” may change but the “gait” of the victim

girl  was  normal.  PW7  has  also  deposed  in  her  cross-

examination  that  inflammation  or  tenderness  of  the  vaginal
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introitus may be caused due to any other reason. She found no

sign  of  sexual  intercourse  on  examination.  She  had  also

admitted that if a minor girl of 8/9 years is subjected to forcible

intercourse  either  through  vagina  or  anus,  then  she  would

suffer some visible and prominent injury. She had also stated

that she did not find any such injury on the anus of the victim

girl.

15.Before going further it is important to point out here that in

case of sexual assault the evidence of the alleged victim girl is

of  paramount  importance.  The  law  is  well  settled  that

conviction can be recorded on the basis of sole evidence of the

victim girl alone provided such evidence appears to be cogent,

convincing  and  reliable.  It  is  also  well  settled  in  law  that

evidence of the victim in case of sexual assault even need not

necessarily be corroborated by medical evidence. But it is also

true at the same time that such evidence of the alleged victim

girl must be scrutinized by the Court carefully and with great

circumspection. On such careful examination of the evidence

of the alleged victim girl, if the same inspires confidence of the

Court, there is no bar in law for relying on her evidence alone

for the purpose of arriving at the conclusion regarding the guilt

or otherwise of the accused.

16.In the case of  Panchhi Vs. State of U. P., reported in  AIR

1998 SC 2726, the Hon’ble Apex Court held that it cannot

be said that the evidence of a child witness would always stand

irretrievably  stigmatized  and  his/her  evidence  should  be

rejected, even if it is found reliable. However, it was further

held  that  the  evidence  of  a  child witness must  be

evaluated more carefully and with great circumspection

because a  child is susceptible to be swayed away by

what others tell  them and thus, a  child witness is an

easy prey to tutoring.
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17. Moreover, in the case of K. Venkateshwarlu Vs State

of  Andhra  Pradesh,  (2012)  3  SCC  (Cri)  795, it  was

observed by the Hon’ble Apex Court as follows:

“A child  witness,  by reason of  his tender

age, is a pliable witness. He can be tutored

easily  either  by  threat,  coercion  or

inducement. Therefore, the court must be

satisfied that the attendant circumstances

do  not  show  that  the  child  was  acting

under  the  influence  of  someone  or  was

under a threat or coercion. Evidence of a

child  witness  can  be  relied  upon  if  the

court,  with  its  expertise  and  ability  to

evaluate  the  evidence,  comes  to  the

conclusion that the child is not tutored and

his evidence has a ring of truth.” 

18.The  above  are  the  salutary  principles  of  law  and  so,  the

evidence of any victim girl has to be scrutinized keeping the

aforesaid principles in mind. Now, coming to the evidence of

PW3, it would be seen that she is the alleged victim girl of this

case. Her evidence was recorded upon being satisfied that she

was capable of  understanding the questions  put  to her and

was also capable of giving rational answers to the questions.

Her evidence goes as follows:

“It was Friday afternoon. I went to chase the

ducks swimming in the pond. The ducks got

into  the  house  of  the  accused  Arun.  The

accused  called  me  into  his  house  but  I

refused.  Then,  the  accused  told  that  he

would give me something. Then, I went into

his house. The accused made me sit in the

drawing  room  and  went  to  the  kitchen  to
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bring something. The accused brought some

mustard oil, pulled up my frock, removed my

panty, applied the mustard oil on my vagina

and inserted his penis. I started crying but

the accused asked me not  to  cry  and told

that  if  my  parents  get  to  know this,  they

would put me into a gunny bag and throw

me into the Brahmaputra River. Then, I left

his house and after two days, told about this

incident  to  my  mother.  police  got  me

medically examined and I was also brought

to court to get my statement recorded which

is Ext-2 and Ext-2 (1), (2), (3) and (4) are my

signatures.”  

19.It is thus, clear that the alleged victim girl has clearly stated

that  the  accused  applied  mustard  oil  on  her  Susu (urine

passing organ, Vagina as noted in the evidence) and inserted

his  penis  into  her  vagina.  The  learned defence counsel  has

vehemently  argued  that  PW3  has  given  a  completely

contradictory  evidence as  far  as  the  point  of  penetration  is

concerned. The learned counsel has drawn my attention to Ext-

2 which is the statement of PW3 recorded U/s 164 CrPC. In the

said statement, PW3 has stated in unequivocal terms that the

accused applied mustard oil  on her “Pukor” (Assamese word

for anus) and inserted his  penis  into her anus.  I  have gone

through Ext-2 and it is found that PW3 has stated before the

learned Magistrate that the accused had done anal intercourse

with her by inserting his penis into her anus. Thus, apparently,

the statement given by the alleged victim girl in her statement

U/s  164  CrPC  and  the  evidence  given  in  the  court  are

absolutely contradictory and both cannot stand together. Anal

penetration and vaginal  penetration are two different acts. I
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can say with certainty that in this part of the country, a child of

7/8 years of age, clearly understands the difference between

“Pukor” (Anus) and “Susu” (Vagina for female and penis  for

male). Therefore, I see no reason why PW3 would make two

different statements at two different stages,  one pointing to

anal penetration and the other pointing to vaginal penetration.

The  defence  has  also  duly  drawn  attention  of  PW3  to  the

statement  made  U/s  164  CrPC  with  regard  to  “anal

penetration”  but  PW3  has  denied  to  have  made  any  such

statement.  Thus,  the contradiction has been duly  proved by

the defence. The learned defence counsel has argued that this

is a serious contradiction in the evidence of PW3 which alone

destroys  the credibility  of  her  evidence.  It  is  further  argued

that she being a child witness, her evidence must be deemed

to  have  been  tutored  in  the  light  of  such  significant

contradiction in her evidence. I have carefully considered this

argument and I  find merit  in  the submission  of  the learned

defence counsel. The aforesaid contradiction is truly serious,

vital  and  material  in  nature  as  it  goes  to  the  root  of  the

prosecution version and therefore, cannot be lightly brushed

aside. 

20.PW3 is a child witness. Her evidence can be solely acted upon

only  when  the  same  appears  to  be  absolutely  reliable  and

convincing.  In  the  instant  case,  it  would  be  seen  that  her

evidence  suffers  from  a  serious  and  material  contradiction

which alone destroys the credibility of her evidence and shows

that  she  might  have  been  tutored  at  multiple  levels  of  the

proceeding. Moreover, there is no other convincing and reliable

evidence on record as there is no eye witness to the alleged

occurrence. All other witnesses as already pointed out above,

are  reported  witnesses  and  they  derived  knowledge  of  the

occurrence from PW3. Thus, the other evidence on record is
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indeed of no use to the prosecution. The medical evidence on

record  clearly  shows  that  there  was  no  sign  of  sexual

intercourse on the alleged victim girl. There was also no injury

on her vagina and anus so as to indicate commission of any

sexual act. Thus, the medical evidence on record also does not

lend any support to the case of the prosecution. Rather, it is

also  to  be  noted  here  that  the  medical  officer  has  clearly

stated  in  her  evidence  that  if  a  minor  girl  of  8/9  years  is

subjected to forcible intercourse either through vagina or anus,

then she would suffer some visible and prominent injury but

she did not find any such injury on the anus of the victim girl. It

is also clearly stated by the medical officer that the “gait” of

PW3 was also found “normal” on examination which would not

have been so if  she had received any injury on her private

parts. Thus, the medical evidence on record, in turn, belies the

whole prosecution case.  In view of the above, it must be

held  that  the  second  foundational  fact  as  indicated

above could not be proved by the prosecution.  

21.Thus, it would be seen from the aforesaid discussions that the

prosecution has failed to prove the second foundational fact

which is required for holding the accused guilty of the offences

charged.  Thus,  since  the  foundational  fact  itself  remains

unproved which is a precondition for raising the presumption

U/s 29 of the POCSO Act, no presumption of guilt can be raised

against the accused in the light of the observations made by

the  Hon’ble  Gauhati  High  Court  in  the  case  of  BHUPEN

KALITA (Supra). 

22.In the result and for the discussions made hereinabove,

I  am constrained  to  hold  that  the  prosecution  has  failed  to

prove  the  case  against  the  accused  beyond  all  reasonable

doubts. The accused is not found guilty of any offence as
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charged and as such, he is acquitted of the charge and

set at liberty forthwith.

23.Forward a copy of this judgment to the District Magistrate in

compliance of Sec.365 CrPC.

Given under my hand and seal of this court on the

11th day of February/2022.

Typed and Corrected by me:                 

                                                                    Addl. Sessions Judge,
                                                                                          Sonitpur:: Tezpur.

APPENDIX

PROSECUTION WITNESSES: 

PW1 (Father of the victim girl)

PW2 (Smti. Mala Devi)

PW3 (Victim girl)

PW4 (Sri Dhruba Jyoti Nath)

PW5 (Mother of the victim girl)

PW6 (Sri Hirak Jyoti Mazumdar)

PW7 (Dr. Sangeeta Sharma)

PROSECUTION EXHIBITS:

Ext-1: FIR

Ext-2: Statement U/s 164 CrPC. 

Ext-3: Sketch Map.

Ext-4: Chargesheet. 

Ext-5: Medical Report.

DEFENCE WITNESSES:

None

DEFENCE EXHIBITS:

Nil

     
     Addl. Sessions Judge,

                                                                                       Sonitpur:: Tezpur.
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